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STATEMENT OF THE CASE
Nature of the Case

Appellants filed a Complaint seeking to enjoin Respondent Big Lost River Irrigation
District (BLRID) &om assigning water conveyance losses, resulting from storage water flowing
&om Mackay Dam down the Big Lost River to BLRID's diversions, equally to all BLRID storage
right holders, and asking that the matter be set for trial "so that the issue of shrinkage can be once
and for all formally adjudicated". Initially, and until Appellants filed their second motion seeking
reconsideration, Appellate's claim was based almost exclusively upon Appellants' interpretation
of the Water Distribution Rules for Water District 34. Appellants later amended their Complaint
to add Respondents Directors of BLRID as parties and also request entry of a declaratory
judgment and writs of prohibition and mandamus.
BLRID and its Directors filed a Counterclaim seeking entry of a declaratory judgment on
the grounds that the Water Distribution Rules did not preclude the Directors from assigning
conveyance losses and that there were no restrictions in the manner conveyance losses should be
assigned set forth in BLRID's storage rights as partially decreed in the Snake River Basin
Adjudication Court (SRBA). BLRID also relied upon authority granted to the Directors by state
law, particularly I.C.

3 43-304, which requires the Directors 'Yo establish equitable by-laws, rules

and regulations for the distribution and use of water among the owners of such land, as may be
necessary and just to secure the just and proper distribution of the same....".
RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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Since the case involved the interpretation of administrative rules prolnulgated by the
Idaho Department of Water Resources (IDWR), the Court ordered that Respondents IDWR and
its Director (collectively "IDWR) be joined as parties Defendants. IDWR supported BLRID's
position that its Directors had discrction to assign conveyance losses to BLRID's storage rights.
Intervenors, waterusers supporting the decision of the BLRID Directors, were allowed to
intervene and filed a Counterclaim against Appellants and a Crossclaun against BLRID.
Intervenors not only supported BLRID's position, but further claimed that BLRID must assign
conveyance losses to all BLRID waterusers equally.
Motions for Sumnary Judgment were filed by Appellants and BLRID. In addition to the
grounds set forth above, BLFUD asserted that the Court lacked subject matter jurisdiction.

Summary Judgment was granted to BLRID and against Appellants. The Court denied
two motions for reconsideration filed by Appellants. In the second motion for reconsideration
Appellants, ibr the first time, argued that the provisions of a 1936 bond confirmation proceeding
restricted the manner in which BLRID could assign conveyance losses.
The Crossclaim of Intervenors was resolved through a stipulation entered into between
BLRID and Intervenors. Appellants now appeal fiom all orders entered by the Court.

RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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Course of the Proceeding Below

On July 28, 2005, the Appellants filed a Complaint requesting an immediate emergency
hearing seeking an injunction preventing BLRID f?om applying a "universal shrink"assessment of
conveyance losses to Appellants and other water users sunilarly situated. In addition, Appellants
requested that the matter be set for trial "so that the issue of shrinkage can be once and for all
formally adjudicated". R Vol. 1, p. 1-1 9. BLRlD filed an Answer on August 9, 2005, raising
several defenses, including the defenses that the actions of the Board of Directors of BLRID were
within its discretion, did not violate law or rule, Appellants had not properly named the Board of
Directors of BLRID as parties as required by I.R.C.P. 3(b), and Appellants had not complied with
the requirements of1.R.C.P. 74 or 84. R Vol. I, p. 20-27

An evidentiary hearing on short notice was held on August 10, 2005. Tr p. 5-172. The
failure to name the Directors as parties was waived for the purpose of the hearing, with the
understanding Appellants would amend the Colnplaint to properly name the Directors as parties.
T r p . 12, L. 21-25,p. 13, L. 1-8.
Following hearing, Appellants filed an Amended Complaint, naming BLRID's Directors as
parties (any reference to BLRID from this point forward includes its Directors), and in addition to
the relief previously requested, requested a Declaratory Judgment and issuance of a peremptory
writ of mandate or prohibition. R Vol. I, p. 35-42. On the same day Appellants filed the
Amended Complaint, the Court issued its Opinion and Decision granting Appellant's request for a
preliminary injunction. R Vol. I, p. 28-34
RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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On November 17,2005 BLRID filed a Counterclaim for Declaratory Judgment,
requesting a declaration fiom the Court that the Water Distribution Rules for Basin 34 govern the
actions taken hy the Idaho Department of Water Resources (IDWR) and its employees and do not
restrict or mandate the manner of distribution of water by BLRID. R Vol. I, p. 43-46.
On January 30, 2006, BLRID filed a Motion for Order of Dismissal and Motion for
Summary Judgment. R Vol. I, p. 47-48. The Motion was supported by the Affidavit of Bob
Shaffer, manager of BLRID (the Affidavit is attached to the Motion to Augment filed by BLRID
and shall be referred to as the "ShafEer AR"). The Motion sought dismissal and summary
judgment on the grounds that the court lacked subject matter jurisdiction, that Appellants failed to
comply with the requirements for issuance of a preliminary injunction, that there were no material
issues of fact and that BLRID was entitled to judgment as a matter of law. Appellants filed a
Cross-Motion for Sumnary Judgment on February 13, 2006. R Vol. I, p. 49-50, and answered
BLRID's Counterclaim on March 3, 2006. R Vol. I, p. 51-53
Intervenors, BLRID water users supporting BLRID's actions, filed a Motion to Intervene
February 24, 2006 (referred to at R Vol. I, p. 56). (Although the Motion to Intervene was
initially denied, Intervenors were allowed to participate as amici curiae in the hearings held
February 27, 2006, and after filing a Second Motion to Intervene on April 18, 2006, all but Butte
County were allowed to intervene - see R Vol. I, p. 149).
The Motions came before the Court for hearing on February 27, 2006. Tr p. 173-239
The Court denied BLRID's Motion to Dismiss, but ordered Appellants and BLRID to join IDWR
to the action and reserved ruling on the Motions for Summary Judgment. R Vol. I, p. 54-64.
RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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A Second Amended Complaint was then filed, naming IDWR and its Director as parties,
but did not change the request for relief R. Vol. I, p. 74-93. Intervenors filed an Answer,
Counterclaim and a Crossclaim against BLRID, seeking an order mandating the manner in which
conveyance loss is calculated, R Vol. I, p. 94-100. IDWR answered, R Vol. I, p. 101-108, and
BRLID filed an Answer, restated its Counterclaim and replied to the Crossclaim. R Vol. I, p.109117.
Hearing on the Motions for Summary Judgment again came before the Court on October
30, 2006. Tr p. 240-305. Following hearing, the Court granted BLRID's Motion for Summary
Judgment, denied Appellant's Motion for Summary Judgment and vacated the Preliminary
Injunction. R Vol. I, p. 145-159. Summary Judgment was entered on December 14, 2006. R
Vol. I, p. 162-164.
Appellants filed a Motion for Reconsideration on December 4, 2006. R Vol. I, p. 159161. Following hearing, Tr p. 306 - 349, the Motion to reconsider was denied. R Vol. I, p. 177 183.
On May 3, 2007, Appellants filed a Notice ofAppeal. R Vol. I, p. 186 -189. This appeal
was ultimately dismissed by agreement of the parties since the Crossclaim of the Intervenors
remained pending. A Stipulation to resolve the Crossclaim filed by Intervenors, signed by
Intervenors and BLRID, was filed February 1, 2008, R Vol. 11, p. 1 - 5. An Order, Judgment and
Decree pursuant to the Stipulation was signed by the Court on February 7, 2008. R Vol. 11, p. 9 13.

RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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On February 19, 2008, Appellants filed a Notice of Substitution of Counsel. R Vol. 11, p.
6 - 8. On March 5,2008, Appellants filed a second motion for reconsideration entitled "Motions
and Objections". R Vol. 11, p. 14 - 21. Among other things, for the &st time in this litigation,
Appellants argued that the wording of a 1936 judicial bond confinnation decree restricted the
manner in which BLRID could assign conveyance loss.
Following hearing, Tr p. 350-380, the Court denied Appellants' Motion. R Vol. IT, p.
199-202.
On July 24, 2008, Appellants filed a second Notice of-Appeal. R Vol. TI, p. 205 - 209.

Statement of Facts

A general historical background of the Big Lost River Irrigation District is given in the
Idaho Supreme Court Case of Walker v. Big Lost River Irr. Dist., 124 Idaho 78, 856 P.2d 868
(1993), and the operations of the district are described in the Affidavit of Bob Shaffer. BLRID
is located in Custer and Butte Counties and consists of approximately 32,000 irrigated acres.
BLRID is geographically located within Water District 34, a water district organized by IDWR
encompassing the Big Lost River drainage.
BLRID was formed in 1920. When it was formed, it served as a vehicle for delivery of
individual irrigation district members' decreed water rights. In 1936, BLRID acquired water
rights by purchasing the assets of the Utah Construction Company. The assets included the
Mackay Dam and Reservoir and decreed rights to store a specific amount of the Big Lost River's
natural flow in the Mackay Reservoir.
RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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The Utah Construction Company purchase was made pursuant to a court approved bond
issuance. In approving the bond proposal, the District Court approved the plan to transfer the
place of use of Utah Construction's water rights to lands within the boundaries of the District,
accumulate the water in the Mackay Reservoir and apportion the available stored water among
the District's members within the boundaries of the District in relation to those members'
priority dates for decreed water. Part of the Decree is set forth at R Vol. 11, p. 70-84
Many waterusers located within the BLRID have decreed natural flow water, stored
water and well water available for irrigation of their lands. In addition, ground water pumping
affects the flow of the Big Lost River.
As a result of the opinion in the case of Mussev v. Higgenson, 125 Idaho 392, 871 P.2d
809 (1994) and because of the colnplex issues facing the Big Lost River drainage and the
pending Snake River Basin Adjudication, in 1994 IDWR adopted Water Distribution Rules for
Water District 34. See IDAPA 37.01.12. Appellants argue that these rules prohibit the Directors
of BLRID from making any determination of how conveyance losses in the river should be
assessed to BLRID waterusers.
All of the stored water is titled in the name of the BLRID and partial decrees in the name
of BLRID have been issued by the SRBA Court. See Shaffer AH. Exh. C. A close examination
of the partial decrees shows that:

1 - The storage rights are held in the name of BLRID and not in the name of any
individual wateruser.

2 - Any or all of the storage rights may be diverted at the various diversion points listed
RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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on the partial decrees, and do not have to be delivered at any particular point in the BLRID
system.
3 - The place of use of each partially decreed right describes all of the ground located
within BLRID, and does not require that any particular storage right be delivered to any
particular parcel located within BLRID.
The BLRID water that is stored in Mackay Dam is delivered to waterusers located within
the Big Lost River Irrigation District by a combination of releases from the dam into the river
and diversions into canals and ditches from the river. There are 16 diversions from the Big Lost
River into canals and ditches operated by the Big Lost River Irrigation District that are used to
deliver water to the headgates of the waterusers located within the District. As described in the
Shaffer Aff., p.3, the delivery of storage rights is, in general terms, a four step process:

1 - Water is stored behind Mackay Dam pursuant to BLRID's storage rights,
2 - Stored water is released from Mackay Dam into the Big Lost River,
3 - Water is diverted from the river into the delivery system of BLRID (at one of the 16
points of diversion),

4 - Water flows through the BLRID system to the headgate of the BLRID wateruser.
The Big Lost River and BLRID's canals and ditches are notorious for the amount of
water that is lost as a result of transporting water through the system. There are large gravel
deposits throughout the system, and as a result, water is "lost" into the ground while it is being
transported from the dam to the wateruser. These water losses are cornlnonly referred to as a
"conveyance loss" or "shrink".
RESPONDENTS' BLND AND ITS DIRECTORS' BRIEF
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Each year, after studying reports concerning snow melt run off, river flows, and other
information, the Directors of BLRID allocate the water held in storage among the waterusers
holding storage rights. Over the years there has been an ongoing debate about how to equitably
share the conveyance losses. At vxious time in the District's history, the losses has been
apportioned among the waterusers in various ways.
When the conveyance loses are shared equally by all waterusers located within BLRID, it
is commonly referred to as "universal shrink" See Shaffer Aff. p. 4, ¶ 18. The Big Lost River is
divided up into sections for the purpose of administration by IDWR and the sections are
commonly referred to as "reaches". See IDAPA 37.01.12.025. When the conveyance losses are
calculated based upon the distance from the Mackay Dam to the diversion out of the river, it is
commonly referred to as "shrink by reach".
Although there are not many minutes or records to document how BLRID dealt with the
conveyance losses, a witness for BLRID, Richard Reynolds, Chairman of the Board of Directors,
testified that prior to 1994 "the water in the reservoir was issued a preshrink that affected
everybody the same". Tr p. 131, L. 1-7. Mr. Reynolds went on to testify that he could not
locate any minutes changing this method of sharing of conveyance losses. Tr p. 131, L. 13-19.
However, he did locate minutes of May 5, 1998 in which the Directors approved a "universal
shrink on storage waster". Tr p. 132-133.
Even though there are no minutes in which the Directors changed the manner of sharing
of conveyance losses, Mr. Reynolds admitted that in 2004 "universal shrink" was not applied by
BLRID. Tr p. 146, L. 12-15.
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When pondering the issue before the 2005 irrigation season, Mr. Reynolds testified that
the Directors had the obligation and the fiduciary trust to "see that all water is delivered in an
equitable and fair manner to all the people and that everybody's charged the same shrink, not
just some of the people; also, all the district, all the people are assessed the same assessment on
their ground, their irrigating ground." Tr p. 135, L. 17-25.
Another reason for the Directors' concern is set forth in the Affidavit of Bob Shaffer:
"Prior to the 2005 irrigation season, the Board of Directors was concerned that unless the
method of allocation of water within BLRID was changed, many waterusers located on the down
stream portion of the Big Lost River, furthest away from MacKay Dam, would run short of
water." Shaffer Aff. p. 3 - 4.
Waterusers located close to Mackay Dam objected to changing the assessment of
conveyance losses and argued that IDWR's Water Distribution Rules preempted the Directors'
right to assess conveyance losses. Shaffer Aff. p. 4.

As a result, the Directors decided to

obtain guidance from IDWR. A meeting was held with IDWR employees in Idaho Falls, Tr p.
136, L. 16-18. Following the meeting Mr. Reynolds wrote a letter to Gary Spackman, an
employee of IDWR, asking if the Directors had the right to assess "shrinkage" on BLRID's
storage rights. Shaffer Aff. Exh D.
In response, Steve Burrell, a Water Distribution Engineer for IDWR, wrote a letter to
Mr. Reynolds. Shaffer Aff. Exh E. Among other things, the letter states:
IDWR does not conlrol the BLRID's method of assessing its patrons with
"shrinkage" for storage rights held by BLRID. The BLRID Board of the [sic]
Directors and ultimately, the BLRlD patrons, are responsible for determining how
RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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the shrink is allocated to each of the patrons. The Water Distribution Rule[s] Water District 34 do not require that BLRID assess its members for shrink on a
river reach basis. The by-laws or perhaps even tradition may dictate how BLRlD
assigns shrink to its palrons. If allowed by BLRID's operating requirements,
BLRID can require that each patron share equally in the shrink, or BLRID can
assign the losses to each of the patrons based on some other method.
Following receipt of this letter, at a meeting of the Directors on April 30, 2005, a motion
was made "that the shrink in the river be universal". Shaffer Aff. Exh. F. After discussion, the
motion was tabled until a meeting scheduled for May 3,2005. Shaffer Aff. Exh. F. At the
meeling held on May 3, the motion was reread and passed. Shaffer AIT. Exh G.
After an exchange of letters between counsel, Appellants filed their Complaint on July

RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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ISSUES ON APPEAL

I.

Did the Court have subject matter jurisdiction to enforce the Water Distribution
Rules or to adjudicate the issue of "shrink" ?

11.

Once conveyance losses are calculated by the Watermaster pursuant to the Water
Distribution Rules, do the Water Distribution Rules limit the ability of the
Directors of BLRID to then assess conveyance losses among BLRID waterusers?

111.

Do the provisions of the 1936 Decree, Water Distribution Rules or BLRID
Bylaws support Appellants' arguments?

IV.

Did the Court properly grant Summary Judgment?

V.

Are BLRID and its Board of Directors entitled to an award of attorney's fees?

Claim and Basis for Award of Attorney's Fees to BLRID and its Board of Directors
Appellants' claims are mere second guessing of the BLRID Directors, are not supported
by the Partial Decrees entered in the SRBA, the Water Distribution Rules, the 1936 Decree,
BLRID's Bylaws or other applicable law, this action has been brought and pursued frivolously,
unreasonably and without foundation and BLRID and its Directors are entitled to an award of
attorney's fees pursuant to I.C. $ 12-121. Further, Appellants have acted without a reasonable
basis in law or fact and BLRID and its Directors are entitled to an award of attorney's fees
pursuant to I.C. $ 12-117. This request for an award of attorney's fees is brought pursuant to
1.A.R 35.40 and 41.

RESPONDENTS' BLRlD AND ITS DIRECTORS' BNEF
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STANDARD OF REVIEW
Questions of subject matter jurisdiction cannot be waived and may be raised at any time.
Fairway Development Co. v. Bannock County, 1 19 Idaho 121, 126,804 P.2d 294,299 (1990).
Whenever it appears by suggestion of the parties or otherwise that the Court lacks jurisdiction of
the subject matter, the Court shall dismiss the action. I.R.C.P. 12(g)(4).
When an appellate court is addressing a summary judgment, the standard of review is the
same standard used by the district court ruling on the summary judgment motion. Baker v.
Sullivan, 132 ldaho 746, 748, 979 P.2d 619, 621 (1999). Sumnary judgment is proper "if the
pleadings, depositions, and admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law." I.R.C.P. 56(c). All disputed facts are to be construed liberally in favor of the
non-moving party, and all reasonable inferences that can be drawn &om the record are to be
drawn in favor of the non-moving party. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527,
529, 887 P.2d 1034, 1036 (1994). "I.R.C.P. 56(e) provides that the adverse party may not rest
upon mere allegations in the pleadings, but must set forth by affidavit specific facts showing there
is a genuine issue for trial." Cavnell v. Barlzer Mgmt., Inc., 137 ldaho 322, 327,48 P.3d 651, 656
(2002).

RESPONDENTS' BLRID AND ITS DIRECTORS' BRIEF
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ARGUMENT
THE DISTRICT COURT LACKED SUBJECT MATTER JURISDICTION TO HEAR
THIS DISPUTE
It is difficult to ascertain precisely the remedy sought by Appellants in this action. On
one hand, Appellants arc asking the Court to enforce IDWR administrative rules that are clearly
directed toward an IDWR watermaster, without having first asked IDWR to enforce its rules
On the other hand, Appellants are asking the Court to look outside the four corners of BLRID's
partially decreed water rights and grant favorable treatment to Appellants that is not set forth in
those decrees, without first seeking relief from the SRBA court. In either case, the Court lacks
subject matter jurisdiction
A lack ofjurisdiction may not be cured by means of a stipulation or waiver by the parties.

Fix v. Fix,125 Idaho 372,376, 870 P.2d 1331, 1335 (Idaho App.1993). The Idaho Supreme
Court, in Fairway Development Co. v. Bannock County, 119 Idaho 121, 125-126, 804 P.2d 294,
298-299 (1990), stated:

In White v. Marty, 97 Idaho 85,540 P.2d 270 (1975) (overruled on other grounds,
Carr v. Magistrate Court of First Jud. Dist., I08 Idaho 546, 700 P.2d 949
(1 985)), this Court held that parties to an action cannot confer or create subject
matter jurisdiction upon or in a court if in fact it does not exist. This Court
explained:
While it is clear that personal jurisdiction may be gained by a court
through consent of the parties, neither estoppel nor consent will
confer subject matterjurisdiction on a judge to try a case which by
statute and court rule is clearly in excess of his authority to
adjudicate.
The defense of lack ofjurisdiction over the subject matter is never
waived and must be asserted by the Court if it finds that it lacks
jurisdiction of the subject matter. Sierra Life Ins. Co. v. Granata,
99 Idaho 624,586 P.2d 1068 (1978).
RESPONDENTS' RLRID AND ITS DIRECTORS' BRIEF
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The Appellants did not exhaust administrative remedies
The Water Distribution Rules relied upon by Appellants were promulgated by IDWR
pursuant to I.C. 5 42-603, which authorizes the Director of IDWR to adopt rules and regulations
for the distribution of water from the streams, rivers, lakes, ground water, and other natural
water sources as shall be necessary to carry out the laws in accordance with the priorities of the
rights of the users thereof.
I.C.

5 42-1805(8) states that the Director of IDWR shall have the power and duty to

promulgate, adopt, modify, repeal, and enforce rules implementing or effectuating the powers
and duties of the Department. (emphasis added). I.C.

5 42-1805(9) states that the Director of

IDWR shall have the power and duty to seek preliminary or permanent injunction, or both, or a
temporary restraining order restraining any person from violating or attempting to violate (a)
those provisions of law relating to all aspects of the appropriation of water, distribution of water,
headgates, and measuring devices; or (b) the administrative or judicial orders entered in
accordance with the provisions of law. (emphasis added).
The language of the rule, like the language of a statute, should be given its plain,
obvious, and rational meaning. In addition, the language should be construed in the context of
the rule and statute as a whole to give effect to the rule and to the statutory language the rule is
meant to supplement. See Mason vs. Donnelly Club, 135 Idaho 581, 21 P.3d 903 (2001)
In this action, a literal reading of the rules show that the rules govern the distribution of
surface and ground water by the duly appointed Watermaster. IDAPA 37.03.12.001. (emphasis
added). There is no mention of BLRID or its Directors or the manner in which BLRID
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distributes water in the Title and Scope Section of the Water Distribution Rules.
Once adjudicated, it is not permissible for a court to actively administer the rights in its
decree; rather, the executive branch will be required to administer the rights in conformity with
the decree. State vs. Idaho Conservation League, 131 Idaho 329, 335, 955 P.2d 1108, 1114

(1998). (emphasis added).
As the litigation drug on, the Court seemed to recognize that it was walking through a
mine field when dealing with Appellants' claims and the potential conflict with IDWR's
administrative powers:
I granted a prelilninary injunction just to kind of stay things and keep
them like they were until we could get through this.
My feeling is that it would be inappropriate for me to grant a permanent
injunction. That's a matter of administrative enforcement.
Tr p. 256, L. 21-25, p. 257, L. 1. (emphasis added)
IDWR has adopted rules of procedure. See IDAPA 37.01.01.000 et seq. The rules set
forth the procedure to be used by persons seeking enforcement by the Department

I.C. 5 67-5271 states that a person is not entitled to judicial review of any agency action
until that person has exhausted all administrative remedies set forth in the Idaho Administrative
Procedure Act. In this case, the Water Distribution Rules are directed to the watermaster, an
employee of IDWR. If the rules apply to Appellants' cause of action, Appellants are required to
first seek relief from the state agency to whom the rules apply. Appellants did not seek any
relief from IDWR before filing their Complaint. Until Appellants exhaust all administrative
remedies, Appellants are not entitled to judicial review
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The District Court had no iurisdiction to readiudicate a water right
There is no dispute that Appellants are asking for a readjudication of water rights
Appellants' Complaint, including all amendments thereto, requested that the District Court "set
this matter for trial so that the issue of shrinkage can be once and for all formally adjudicated". R
Vol. I, p. 5,40, 80. The request of the Appellants is a request to readjudicate partially decreed
water rights in the name of BLRID, and that issue is beyond the scope of the subject matter
jurisdiction of the Court.
Once the Snake River Basin Adjudication was commenced, jurisdiction to resolve all of
the water rights claims within the scope of the general adjudication is only with the SRBA
District Court. Walker v. Big Lost River Irr. Dist., 124 Idaho 78, 81, 856 P.2d 868, 871 (1993).
This tenet was reenforced by the decision in Sagewillow v. Idaho Department of Water

Resources, 135 Idaho 24,26, 13 P.3d 855, 857 (2000), a declaratory judgment action involving
water right transfers and forfeiture issues filed in District Court:
In 1987, the SRBA was commenced, precluding all private actions for
adjudication of water rights within the Snake River Basin water system. See I.C. 3
42-1404(1); Walker, 124 Idaho at 81, 856 P.2d at 871. In response to the
commencement of the SRBA, this Court issued an order designating the district
court of the fifth judicial district, Twin Falls County, as the county and venue for
the SRBA. See Walker, 124 Idaho at 80, 856 P.2d at 870. This Court has since
held that resolution of all claims arising within the scope of the SRBA are within
the exclusive jurisdiction of the SRBA district court. See id. at 81, 856 P.2d at
871. Furthermore, the adiudication statutes provide that anv sukplemental
adiudication of water rights within the scoue of the SRBA must he filed in the
district court that originallv heard the general adiudication. See I.C. $ 42-1424(3).
(emphasis added)
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The Court in Sagewillow went on to hold that the District Court lacked jurisdiction to hear
the claim:
Sagewillow's claim falls clearly within the exclusive jurisdiction of the
SRBA district court. The waters involved are within the scope of the SRBA
because they are part of the Snake River water system. See generally, In re Snake
River Basin Water System, 115 Idaho 1, 764 P.2d 78 (1988). The IDWR decision
involved a contest to Sagewillow's water right and transfer of the same. Under the
facts of this case, I.C. 5 67-5272(1) provides that review of the IDWR decision
may be sought generally in the district court of the seventh judicial district.
However, because the requirements of I.C. $ 42-1424(3) constitute "another
provision of law," the statutes governing the SRBA adjudication and this Court's
holding in Walker preclude Sagewillow from filing its petition for review of the
IDWR decision in a court other than the SRBA district court.
Accordingly, because Sagewillow's request for review of the IDWR
decision falls within the exclusive jurisdiction of the SRBA district court, we hold
that the district court below lacked jurisdiction to review the decision of the
IDWR.
135 Idaho at 26. 13 P.3d at 857
A plain reading of the partial decrees does not support Appellants' argument. Appellants'
request to modify the partial decrees, or to interpret them in some fashion other than as is stated
on the face of the decrees, falls within the exclusive jurisdiction of the SRBA District Court, and
the court in this action lacked jurisdiction to grant the relief requested by Appellants.
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ONCE CONVEYANCE LOSSES ARE CALCULATED BY THE IDWR WATERMASTER
PURSUANT TO THE WATER DISTRIBUTION RULES, THE WATER DISTRIBUTION
RULES DO NOT LIMIT THE ABILITY OF THE DIRECTORS OF BLRID TO ASSESS
CONVEYANCE LOSSES AMONG BLRID WATERUSERS

How conveyance losses are determined on the Big Lost River by the SDWR watermaster
is clearly set forth in the Water Distribution Rules. The issue before the Court is not "how shrink
is determined on the Big Lost River". The issue before the Court is, once shrink is calculated by
the IDWR watermaster pursuant to the Water Distribution Rules, do the Water Distribution Rules
limit the ability of the Directors of BLRID to assess conveyance losses among BLRID
waterusers?
The interpretation of an administrative rule should begin with an examination of the literal
words of the rule. In the "River Reaches Section" of the rules, IDAPA 37.03.12.025.01, the rules
provide: "for the purposes of quantifying river gains, losses, and calculating an accounting for
natural flow, but not for determinillg when the river is connected as described in rule subsection

020.01,the Big Lost River shall be divided into the reaches identified below."

(emphasis added).

A literal reading of the Title and Scope Section of the rules in conjunction with the River Reaches
Section of the rules establishes that direction is being given to the Watermaster on the method of
quantifying river gains, losses, and calculating an accounting for natural flow. There is no
mention of the BLRID, its Directors or its waterusers
SDAPA 37.03.12.40.03 states:
Conveyance losses in the natural channel shall be proportioned by
the watermaster between natural flow and impounded water. The
proportioning shall be done on a river reach basis. Impounded
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water flowing through a river reach that does not have a
conveyance loss will not be assessed a loss for that reach.
Impounded water flowing through any river reach that does have a
conveyance loss will be assessed the proportionate share of the loss
for each losing reach through which the impounded water flows.
(emphasis added).

The cited section is giving direction to the watermaster and is dealing with how
conveyance losses are proportioned between natural flow and impounded water. The section
does not contain any requirement that BLRID distribute water in any particular manner.
A review of the water rights of BLRID (Shaffer Aff, Exh. C) illustrates that, in general,
all water rights of BLRID are appurtenant to all real property located within BLRID. The water
rights, on their face, do not require apportionment between waterusers located within BLRID
based upon a wateruser's location within BLRID. There is no requirement in the Water
Distribution Rules or the law that the water, when being distributed by BLRID, be apportioned to
each wateruser within BLRID in any particular fashion, so long as the distribution is equitable,
necessary, and just. The partial decrees issued by the SRBA Court do not grant one patron of
BLRID the right to receive more water than another based upon the patron's location within
BLRID.
The administrative rules must be read in conjunction with statutes pertaining to the
authority of irrigation district directors. I.C. 5 43-304 sets forth the general powers of the Board
of Directors of irrigation districts, which include "establish equitable by-laws, rules, and
regulations for the distribution and use of water among the owners of such land, as may be
necessary and just to secure the just and proper distribution of the same..." The Board is
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authorized and empowered to hold, use, acquire, manage, occupy, and possess its water rights.
See I.C. 5 43-316. The statutory authority of the Board over its storage water is the same
authority described in the letter mailed by Steve Burrell to the Chairman of BLRID (Shaffer Aff.
Exh. E).
The Directors of BLRTD have the right and the duty to establish equitable rules and
regulations for the distribution of water as is necessary and just. The Water Distribution Rules,
on their face, do not limit or restrict the ability of the Directors to allocate water and access
conveyance losses.

APPELLANTS' ARGUMENTS ARE NOT SUPPORTED BY THE PLAIN LANGUAGE
OF THE 1936 DECREE OR BLRID'S BYLAWS
Appellants have no standing to assert a benefit arising from the 1936 Decree and the language of
the Decree does not supuort Appellants' argument
Appellants argue that the judicial bond confirmation proceeding that occurred in 1935 and
1936 so~nehowlimits the ability of the Directors of BLRID to assess conveyance losses among
the BLRlD waterusers. See Findings of Fact and Conclusions of Law, R Vol. 11, p. 29-68
(Findings) and Judgment and Decree, R Vol. 11, p. 70-84 (1936 Decree). Appellants' argument
fails for several reasons:
1 - There is nothing in the record to show that Appellants, or any of them, own any of the
real property described in the Findings or the 1936 Decree, thus there is no nexus between
Appellants' cIaims in this litigation and the property descriptions in the Findings and 1936
Decree.
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2 - There is nothing in the record to show who owns any of the real property described in
the Findings or the 1936 Decree,
3 - Most importantly, there is nothing in the Findings or the 1936 Decree, and Appellants
have not cited any language in either document, that addresses, once storage water leaves the
reservoir, how conveyance losses are to be assessed by BLRID,
Appellants have failed to establish that they have ally standing to assert any conveyance
loss benefit, if there is any such benefit, to the ownership of real property described in the
Findings or the 1936 Decree. Further Appellants have failed to establish how the wording of the
Findings or 1936 Decree provide greater benefit to one group of property owners located within
BLRID versus a different group of property owners. Finally, the Findings and 1936 Decree don't
even address Appellants' central argument - the method of assessing conveyance losses.
Article VII, Section 5 of the Bylaws and Policies of BLRID does not support Ap~ellants'
Argument and was repealed in 1964
In support of their position, Appellants refer to Section 5 of Article VII of the Bylaws of
BLRID, R Vol. 11, p. 99, which states that the holder of a BLRID water right confirmed in the
1936 bond confirmation decree has the right to "any water belonging to him by such storage
right or direct flow right under said Assessment and Apportionment of Benefits, in the District's
Reservoir...".

The Section does not address the issue of how losses in the river are to be assessed

among the BLRID waterusers. More importantly, the Bylaws clearly state: "This paragraph was
deleted from By-Laws June 2, 1964". Based upon the clear and unambiguous wording contained
in the Bylaws, the paragraph is no longer in effect.
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THE COURT PROPERLY ENTERED SUMMARY JUDGMENT
As cited in the Standard of Review, summary judgment should be granted when the
pleadings, depositions, and admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law. Although inferences should be drawn in favor of the adverse party, it is up to the
adverse party to submit an affidavit setting forth facts that establish a genuine issue of material
fact.
In this case, no one requested ajury trial and both Appellants and BLRID requested entry
of summary judgment. Where opposing parties both move for summary judgment based on the
same evidentiary facts, and the same theories and issues, the parties effectively stipulate that there
is no genuine issue of material fact; where evidentiary facts are not disputed and the trial court
rather than a jury will be the trier of fact, summary judgment is appropriate, despite the
possibility of conflicting inferences, because the court alone will be respoilsible for resolving
conflict between those inferences. See Riverside Development Co. v. Ritchie, 103 Idaho 51 5,650
P.2d 657 (1 982).
For most of the history of this case, Appellallts relied upon their interpretation of the
Water Distribution Rules to support lheir claim. Counsel for Appellants admitted that the rules
were not ambiguous. Tr p. 243, L. 4-6. Later Appellailts raised the issue of the 1936 Decree and
the BLRID Bylaws. Appellants do not claim that these documents, or BLRID's partial decrees,
are ambiguous. Rather, Appellants argue that they don't like the way the Directors apply these
documents in their decision making.
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There are no issues of material fact in this litigation, and Appellants, in their brief, do not
assert an issue of material fact. There being no issue of material fact, the Court can review the
documents before it and determine if the documents support Appellants' position. As argued
above, the documents do not support the position taken by Appellants, and BLRID is entitled to
judgment as a matter of law. The Court properly granted summary judgment.

CONCLUSION

Although Appellants may be unhappy with a decision of the BLRID Directors, Appellants
have not established any legal authority or subject matter jurisdiction entitling them to file suit in
district court seeking to set aside the decision. If Appellants want enforcement of administrative
rules, Appellants should have pursued an action in front of the administrative agency. If
Appellants desire to change the provisions of partially decreed water rights, Appellants should
have initiated an action in the SRBA District Court. None of the documents relied upon by
Appellants - the Water Distribution Rules, the 1936 Decree, nor the Bylaws of BLRID - support
Appellants' arguments in this action. It is interesting to note that Appellants ignore the
provisions of the partial decrees entered by the SRBA Court.
Appellants were merely asking first the District Court, and now this Court, to second
guess the decision made by the BLRID Board of Directors because they don't like the decision.
Appellants have provided no authority on point supporting their position and have brought this
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casse, and the appeal, frivolously, unreasonably and without legal foundation and without a
reasonable basis in law or fact. The Summary Judgment entered by the Court should be upheld
and Appellallts should be ordered to pay the attorney's fees incurred by BLRID and its Directors
in defending this appeal
Dated this 18th day of FebruaryJO09
_
-.

-/

W. Kent Fletcher
Attorney for Respondents Big Lost River Irrigation District
and its Board of Directors
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STATEMENT OF THE CASE
A.

Nature of the Case

This case involves a dispute over the method used by the Big Lost River Irrigation
District ("BLRID or "district") to apportion among its patrons river conveyance losses or
"shrink" incurred when water stored by the district in Mackay Reservoir is released and

conveyed through the channel of the Big Lost River for distribution to its members located at
varying distances from the reservoir. The appellant water users ("Plaintiffs"), who are located
closest to the reservoir, brought an action in district court challenging the irrigation district's
practice of allocating the conveyance losses equally on a pro vatu basis among all members of
the district. The Plaintiffs appeal the district court's determination that a water distribution rule
for Water District 34, encompassing the Big Lost River drainage basin, does not apply lo the
BLRID's apportionment of river conveyance losses among its members. The Plaintiffs also
argue that a 1936 judgment and decree in a confirmation proceeding for a bond issuance for
Mackay Reservoir fixed how conveyance losses should be assessed among the district's patrons.

B.

Statement of Facts

The BLRID is a water distribution organization established by landowners pursuant to the
provisions of title 43 of the Idaho Code. R. I, Vol. I, pp. 2,20, L. 25.' In 1936, a judgment and

'

On August 5,2008, this Court issued an Order Taking ~udicialNotice of the Clerk's Record and Reporter's
Transcript filed in prior appeal No. 34203, Nelson v. Big Lost River Irrigation District. Documents in the Clerk's
Record for Case No. 34203 will hereinafter be referred to as R. I, followed by the volume and page number.
Documents in the Clerk's Record for Case No. 35543 will hereinafter be referred to as R. 11. followed by the volume
and page number.

decree2 was entered by the Custer County District Court in a confirmation proceeding for a bond
issuance that confirmed the assessment and apportionment of benefits to BLRID lands under a
plan of operation adopted by the district. R. 11, Vol. I, pp. 29-68,7044. Pursuant to title 43, the
BLRID is governed by a Board of Directors ("Board") elected by the property owners within the
district. Idaho Code

5;s43-301 to -343.

The district owns Mackay Dam and Reservoir and storage water rights from the Big Lost
River that are diverted and stored in the reservoir. R. I, Vol. I, p. 44, Ls. 10-12. The BLRID
manages the delivery of impounded water to the patrons of the district. R. I, Vol. I, p. 44 Ls. 1620. Impounded water includes both storage water held by the BLRID and rotation credit water
owned by the holders of certain natural flow water rights in Water District 34. See IDAPA
37.03.12.010.12 and .I5 and 37.03.12.040.02.
The BLRID does not own conveyance facilities for delivery of its storage water from the
reservoir to its sixteen diversion facilities downstream that convey water within district lands to
patrons' individual headgates. As a consequence and pursuant to Idaho Code 5; 42-801, the
BLRID uses the channel of the Big Lost River to convey its impounded water to its downstream
diversion facilities. Tr. R. 11, Vol. 11, p. 29, Ls. 2-13;. Skaffeer Afl

3,

p.3, Ls. 1-15. Idaho Code

5; 42-801 allows the owner of a reservoir to use the bed of a "natural water course" to carry
storage water under certain conditions:

The full case caption of the judgment and decree is set forth at R. 11, Vol. I, p. 170 and will hereafter be referenced
as the "1936 Judgment and Decree."
See Respondents Big Lost River Irrigation District, et al., Motion to Augment that includes the Afldavit ofBob
Shaffer, f"Shaffer Aff ).

42-801. Conveyance of stored water through natural channel--Appointment
of special deputy and assistants.
Whenever the owner of a reservoir shall desire to use the bed of a stream, or a
natural water course, for the purpose of canying stored water, he shall in writing
notify the department of water resources, giving the date when it is proposed to
discharge the water, its volume in acre feet, and in cubic feet per second at the
point of discharge, and the persons and ditches entitled to its use. The department
shall then appoint a special deputy, unless a state watermaster has already been
appointed to deliver the waters from said stream, in which event the appointed
watermaster and his assistants may be instructed to make the delivery of the
stored water without krther appointment, whose duty it shall be to adjust the
headgates of all ditches not entitled to the stored water, and in such manner that
those having the right to the use of such water shall secure the volume to which
they are entitled.
Idaho Code $ 42-801.

The statute requires the owner of a reservoir using the services of the

water district to compensate the watermaster for the cost of delivery upon approval by the Idaho
Department of Water Resources ("Department"). Id.
Water districts are instrumentalities of the state established pursuant to Idaho Code $42604 for the purpose of assisting the Department in carrying out its responsibility to distribute the
public waters of the state in accordance with the laws of the state of Idaho. Water District 34 is
an entity created by the Director of the Department pursuant to Idaho Code $ 42-604 to distribute
by priority water rights within the entire Big Lost River drainage basin, including the rights held
by the BLRID.

Although the irrigation district uses the river and the assistance of the

watermaster in the delivery of its impounded water to the district's patrons, Water District 34's
primary function is to distribute natural flow and ground water rights to water right holders in the
Big Lost River drainage basin in order of priority. Idaho Code $ 42-607.

At any given time, water in the Big Lost River channel can be comprised of natural flow
or the BLRID's impounded water released from Mackay Reservoir, or a combination of both.
As a result, the watermaster must determine the amount of impounded water and the amount of
natural flow water that is available for delivery. To ensure that water users receive the amount of
water they are entitled to when it is commingled in the channel of a natural waterway, Idaho law
requires measurement of commingled water, including the amount of loss incurred through
evaporation and conveyance, and the supervision of distribution by the Department. Idaho Code

5 42-105 provides, in relevant part:
42-105. Use of natural waterways - Measurement of commingled water Approval of right to exchange water. - (1) The water that a person is entitled to
divert by reason of a valid water right may be turned into the channel of a natural
waterway and mingled with its water, and then reclaimed, but in reclaiming the
water so mingled, the amount of water to which prior appropriators may be
entitled shall not be diminished, and due allowance shall be made for loss by
evaporation and seepage. The use of natural waterways to commingle and
reclaim water shall be subject at all times to the supervision and control of the
director of the department of water resources and shall be subject to the regulation
of the watermaster within an established water district.
Determining the amount of impounded water and the amount of natural flow water that is
available for delivery in Water District 34 is no easy task because the Big Lost River has large
gravel deposits and porous soils, which allow varying amounts of water to seep into the ground
at various places along the river channel. This seepage is generally referred to as conveyance
loss or "shrink," which, broadly defined, means the amount of water that is lost in transport
through a conveyance channel, which in this case is the Big Lost River. S h a f f A f l , p. 3, Ls. 2124. Conveyance loss is comprised of evaporation from the water surface in the conveyance

channel, transpiration from vegetation along channel banks, operational waste, and seepage loss
through the bottom of the conveyance channel.

Seepage loss comprises the single largest

component of conveyance loss in the Big Lost River. Tr. R. If, Vol. 11, p. 29, Ls. 14-23; Shaffer

A#, p. 3, Ls. 21-24.
Since acquiring Mackay Dam and Reservoir, the BLRID has used various methodologies
to apportion among its patrons the conveyance loss incurred when the district's water is
delivered througl~the channel of the Big Lost River. One method used immediately after
purchasing Mackay Dam and Reservoir, and for several decades thereafter, compensated for
conveyance loss by estimating the amount of loss that would occur in delivery and then preshrinking the amount of water in each individual's storage account, regardless of reach. For
example, if a water user had an account for 1,000 inches of storage water and the estimated
conveyance loss throughout the entire river was 40%, only 600 inches of storage water would be
available to that water user.4 R. I, Vol. I, p. 16; R. 11, Vol. I, pp. 181-183; Tr. R. IT, Vol. 11, p.
130, Ls. 1-20. As technology for measurement improved, calculated conveyance loss figures
rather than estimates were used to arrive at a shrink rate applied on a pro rata basis to all water
users in the district. TI. R. 11, Vol. 11, p. 120, Ls. 14-15. Under this "universal shrink" formula,
water users share in the losses of water flow in the Big Lost River, regardless of the location of
each water user's point of diversion. Beginning in 1994, the BLRID used, for the most part, a
formula in which conveyance losses were apportioned only to water users whose water passed
through a particular reach of the river. R. I, Vol. I, p. 16.
The BLMD uses the term "inch" to refer both to a flow rate (a miner's inch, equal to 1150 of a cubic foot per
second) and a volume (1150 of a 24-hour second foot).

In 1994, the Department initiated negotiated rulemaking to resolve numerous water
distribution concerns of water users in the Big Lost River drainage basin and promulgated the

Idaho Department of Wafer Resources Water Distribution Rules for Water District 34, IDAPA
37.03.12 et seq. At issue in this appeal is whether IDAPA 37.03.12.040 ("Rule 40") entitled
Allocation of Natural Flow, and more specifically, IDAPA 37.03.12.040.03.b ("Rule 40.03.b")
entitled Assessment of Evaporation and Conveyance Losses to Impounded Water, governs the
way the BLRID must assess conveyance loss to its patrons. The rules provide, in relevant part:
001. TITLE AND SCOPE (Rule 1).
This chapter contains the rules which shall govern the distribution of surface and
ground water within Water District 34, the Big Lost River Basin, by the duly
appointed watermaster pursuant to the provisions of Chapter 6, Title 42, Idaho
Code, and applicable court decrees.

25.

RIVER REACHES (Rule 25).

Divisions of the Big Lost River. For the purposes of quantifying
01.
river gains, losses, and calculating and accounting for natural flow.. .the Big Lost
River shall be divided into the reaches identified below. . . .

River Reach Computatious. For each reach of the river the
02.
natural flow will be computed as the natural flow entering the reach plus gains
entering the reach minus losses from the reach. The natural flow thus calculated
will be allocated as described in Rule 40.

40.

ALLOCATION OF NATURAL FLOW (Rule 40).

01.
Administration of Surface Water Rights. Administration of
surface water rights is based upon the list of water rights approved for interim

administration by the court or as subsequently decreed by the court in the SRBA.
Water not diverted or rotated for credit is available for the next in time water
right. Natural flow rights are delivered to the point of diversion with no
conveyance loss assessment. A natural flow water right delivered through a
lateral or canal of a water conveyance entity shall be assessed the conveyance loss
for the canal through which the water right is delivered.
All natural flow will be allocated based upon a four (4) day
a.
moving average of the natural flow computed by the water master.

03.
Assessment of Evaporation and Conveyance Losses to
Impounded Water.
Evaporation losses from Mackay Reservoir shall be estimated daily
a.
by the watermaster by applying correlated evapotranspiration data from the
Aberdeen hydromet station to the Mackay Reservoir and shall be assessed to all
impounded water. (10-26-94)

b.
Conveyance losses in the natural channel shall be proportioned by
the watermaster between natural flow and impounded water. The proportioning
shall be done on a river reach basis. Impounded water flowing through a river
reach that does not have a conveyance loss will not be assessed a loss for that
reach. Impounded water flowing through any river reach that does have a
conveyance loss will be assessed the proportionate share of the loss for each
losing reach through which the impounded water flows. To avoid an iterative
accounting procedure, impounded water conveyance loss from the previous day
shall be assessed on the current day. (10-26-94)
IDAPA 37.03.12.040.03.b. (emphasis added).
In 2005, the Board considered changing the formula for assessment of conveyance loss.
Tr. R. 11, Vol. 11, pp. 133-136; Shaffer A s p. 3, Ls. 26-28, p. 4, Ls. 1-17. On April 25,2005, the
Board obtained a letter from Department employee Steve Burrell, Water Distribution Engineer,
stating that the BLRID has the authority to determine how it allocates the conveyance loss
incurred delivering storage water through the Big Lost River. R. I, Vol. I, pp. 25-27. On May 5,

2005, the Board adopted a universal shrink formula to assess conveyance loss to its patrons.

R. I, Vol. I, p. 21, Ls. 3-8; Shaffer A f l , p. 4, Ls. 17-23 and Exhibits F and G. This change was
apparently precipitated by a series of drought years which resulted in patrons on the lower
reaches of the Big Lost River not receiving their allotment of storage water. Tr. R. 11, Vol. 11,
p. 133, Ls. 7-25, p. 134, Ls. 1-4. The practical application of this change was that all water
users located within the BLRID were assessed an equal amount of shrink, regardless of their
location on the river. Shaffer A f l , p. 4, Ls. 17-23.
C.

Course o f Proceedings

The Plaintiffs are patrons of the BLRID who use impounded water and natural flow water
for irrigation along the upper reaches of the Big Lost River, where there is little if any
conveyance loss. R. I, Vol. I, p. 3. On July 28, 2005, the Plaintiffs filed suit seeking to enjoin
the Board from applying the universal shrink rule to water users within the district. R. I, Vol. I,
pp. 1-19. The Plaintiffs' key claim was that Rule 40.03.b governed the dispute between the
Plaintiffs and the Board concerning the formula for assessing conveyance loss. The Plaintiffs
asserted that the Water District 34 distribution rules required the Board to apportion conveyance
losses by reach. R. I, Vol. I, pp. 1-19. The district court granted the injunction on August 11,
2005. R. I, Vol. I, pp. 28-34.
After hrther proceedings,* the district court ordered the Plaintiffs to join the Department
as a necessary party to comply with Idaho Code

5 67-5278(2) requiring the agency to be a party

to an action declaring the applicability of its rules. R. I, Vol. I, pp. 54-63. After the Department
5

A detailed history of the proceedings before the district court up and until October 30,2006, is set forth at R. I,
Vol. I, pp. 145-150.

was joined as a party, a hearing was held on cross-motions for summary judgment. Tr. R. 11,
Vol. 11, pp. 173-304.

The Plaintiffs requested a declaratory judgment ruling that the

Department's water distribution rules for Water District 34, specifically Rule 40.03.b, applied to
the BLRID and required that allocation of conveyance loss to its patrons be done by reach. R. I,
Vol. I, p. 71. The BLRID requested that the court enter a judgment that Rule 40.03.b govems the
distribution of surface and ground water water by the watermaster and does not restrict or
mandate the bylaws, rules and regulations established by the Board for the distribution and use of
water within the district. R. I, Vol. I, p.117, Ls. 14-24. The Intervenors6requested a ruling that
the BLRID is required to apportion conveyance losses incurred in the delivery of storage water
on a universal basis. R. I, Vol. I, p. 98. The Department limited its argument in the case to the
application of Rule 40.03.b, and asserted that the rule govems the watermaster's duties in Water
District 34 and does not govern the conduct of the BLRID. R. I, Vol. I, pp. 126-136.
The district court ultimately determined that Rule 40.03.b is specifically directed to the
"duly appointed watermaster" and "applies to the distribution of water by the IDWR to
appropriators within Water District 34." R. I, VoI. I, pp. 155, L. 5, p. 157, Ls. 1-2. The district
court further held that the "BLRID Board is not mandated to distribute storage water within the
BLRID according to the watermaster's calculation in Rule 40.03.b." R. I, Vol. I, p. 157, Ls. 2-3.
The Plaintiffs' Motion for Reconsideration was denied on March 23,2007. R. I, Vol. I, pp. 177182. On appeal, this Court issued a December 24, 2007 Order ofDismissu1 Without Prejudice
initially, the district court denied Waddoups, et al., Pearson, et al., and Butte County's motion to intervene due to
the close proximity to trial, hut permitted participation as amid curiae. R. I, Vol. 1, p. 149. On April 18,2006, the
district court granted the second motion to intervene filed by Waddoups, et al. and Pearson et al. Butte County's
motion to intervene was deniedbut the county was permitted to participate as amicus curiae. R. I, Val. I, p. 149.

based on the parties' stipulation that the district court had not resolved the Intervenors'
counterclaim and the judgment had not been certified,under I.R.C.P. 54(b).
After remand, the district court entered an order, judgment, and decree based upon the
stipulation of the BLRID and Intervenors, requiring that universal shrink be used by the district
in allocating river losses when delivering storage water. R. 11, Vol. I, pp. 1-5,9-13. On March 3,
2008, the Plaintiffs filed motions and objections pursuant to Idaho Rules of Civil Procedure
1l(a)(2)(B), 59(a)(1)(6)(7) & (b), and 60(b). R. 11, Vol. I, pp. 14-21. The Plaintiffs continued to
advance the argument that Rule 40.03.b applied to the BLRID's allocation of conveyance loss
among its patrons and prohibited the use of a universal shrink formula. R. 11, Vol. I, pp. 145162. In addition, the Plaintiffs asserted that under the principles of res judicata, the 1936
Judgment and Decree fixed how conveyance loss was to be determined and prohibited the
Board's adoption of a universal shrink fonnula for the conveyance loss incurred in delivery
through the Big Lost River channel. Id. On June 12, 2008, the district court denied the
Plaintiffs' motions and objections. R. 11, Vol. I, pp. 199-204. This appeal followed.

ISSUES ON APPEAL
1.

Whether Rule 40.03.b governs how the Board assesses among its patrons the

conveyance loss incurred when its impounded water is delivered to its diversion facilities
through the Big Lost River channel.
2.

Whether the 1936 Judgment and Decree fixed the manner in which conveyance

losses would be accounted for in the delivery of storage water from the reservoir through the Big
Lost River channel.

STANDARD OF REVIEW
When reviewing an order for summary judgment, the standard of review for this Court is
the same standard used by the district court in ruling on the summary judgment motion.

McKinley v. Guar. Nut. Ins. Co., 144 Idaho 247, 250, 159 P.3d 884, 887 (2007). Summary
judgment is proper when "the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue of material fact and that the moving party is
entitled to a judgment as a matter of law." I.R.C.P. 56(c). When an action is tried before the
court without a jury, the trial court as the trier of fact is entitled to arrive at the most probable
inferences based upon the undisputed evidence properly before it and grant the summary
judgment despite the possibility of conflicting inferences. Intermountain Eye & Laser Centers,

P.L.L.C. v. Miller, 142 Idaho 218,222, 127 P.3d 121, 125 (2005).
ARGUMENT
I.

There Is No Statutory Authority In Title 42, Idaho Code, Or Title 43, Idaho Code,
For The Department To Promulgate A Rule Mandating The Method An Irrigation
District Must Use To Assess Conveyance Loss Among Its Patrons.
There is no statutory authority in title 42, governing water rights administration, or title

43, governing irrigation districts, for the Department to promulgate a rule directing how an
inigation district allocates responsibility for conveyance losses among its members. To be valid,
an administrative regulation must be adopted pursuant lo authority granted by the legislature.

Roeder Holdings, L.L.C. v. Bd. ofEqualization ofAda County, 136 Idaho 809, 813,41 P.3d 237,

241 (2002).~ A regulation that is not within the expression of the statute is in excess of the
agency's rulemaking authority and must fail. Id. (citations omitted).
In determining that Rule 40.03.b does not apply to the decisions of the Board, the district
court first looked to chapter 6, title 42 of the Idaho Code, the enabling statute the Department's
rules are meant to supplement.

Chapter 6 entitled "Distribution of Water Among

Appropriators," authorizes the Department to adopt rules for the "distribution of water from
streams, rivers, lakes, ground water and other natural water sources." Idaho Code § 42-603.
When the watermaster for Water District 34 is conveying the BLRID's storage water, under the
direction of the Department and Idaho Code

5 42-801, he or she is not distributing water from

"streams, rivers, lakes, ground water and other natural water sources." Instead, the watermaster
is delivering water that has already been diverted and is no longer available for appropriation.
See Washington Counly Irr. Dist. v. Talboy, 55 Idaho 382, 389, 43 P.2d 943, 945 (1935). (The

waters so impounded then become the property of the appropriators and owners of the
reser~oir.)~
As allowed by Idaho Code § 42-801, the BLRID is simply using a water delivery
method that includes the release of its impounded water into the Big Lost River channel to be
conveyed downstream by the watermaster.
Once water from the Big Lost River is distributed to the BLRID through diversion and
storage in Mackay Reservoir, chapter 6, title 42 no longer applies. Unlike natural flow water
rights that have a specific diversion rate to be delivered under a certain priority, the storage water

' Roeder was partially overturned on other grounds in Ada County Bd, ofEqualiiers v. Highlands, 141 Idaho 202,
108 P.3d 349 (2005).
This property interest in storage water is a qualified one "impressed with the public trust to apply [the water] to a
beneficial use." Talboy at 389, 43 P.2d at 945.
8

flowing in the river has already been diverted and is now simply being conveyed pursuant to the
direction of the reservoir's owner as allowed by Idaho Code 9 42-801. Under Idaho Code 5 42105(1), governing the measurement and distribution of commingled water, the watermaster is
required to measure the amount of natural flow af~dimpounded water that are commingled to
ensure that water "to which prior appropriators may be entitled shall not be diminished." Id. For
that purpose and pursuant to Idaho Code

3 42-801, the Department, through Water District 34

and the watermaster, supervises and controls the delivery of impounded water.
Unlike the natural flow water in the river channel, the water diverted into Mackay
Reservoir belongs to the BLRID and is managed in accordance with the provisions of title 43.
Chapter 6, title 42 does not govern how water that has already been diverted and stored is
distributed for use by the patrons of an irrigation district. Accordingly, the district court was
correct in holding that the Department's rules for the administration of Water District 34 do not
apply to the conduct of the BLRID.
The activities of the BLRID are, however, governed by the provisions of title 43. Unlike
water districts created by the Director pursuant to Idaho Code

5 42-604, an irrigation district is

not organized to distribute water from public sources, but instead, its primary purpose is the
acquisition and operation of an irrigation system for the benefit of landowners within the district.
Lewiston Orchards Irr. Dist. v. Gilmore, 53 Idaho 377,381,23 P.2d 720, 722 (1933); R. 11, Vol.
I, p. 89. In addition to allowing for the creation of irrigation districts, title 43 sets forth the
powers and duties of an irrigation district's board of directors. Among other things, the Board
has the "power to manage and conduct the business and affairs of the district ... [and] establish

equitable by-laws, rules and regulations for the distribution and use of water among the owners
of such land, as may be necessary and just to secure the just and proper distribution of the same."
Idaho Code

5 43-304.

The irrigation district holds property in trust for the uses authorized by

statute. Idaho Code 5 43-316. As the title holder to such property, the irrigation district board is
authorized to "hold, use, acquire, manage, occupy and possess said property" as provided by
statute. Id.
Title 43 makes clear that the board of directors of

irrigation district has authority to

establish policies for water distribution within the jurisdiction of the district. With respect to the
allocation of conveyance losses, the Board has exercised its powers and duties in various ways
since 1936 depending upon circumstances and the policies in place at the time. Beginning in
1937, conveyance loss was estimated and pre-shrunk on a pro-rata basis. R. 11, Vol. I, pp. 181183. Later, more precise measurements were taken to calculate actual conveyance loss, but the
universal shrink apportionment scheme continued. Tr. R. 11, Vol. 11, p. 120, Ls. 14-15. In 1994,
the district began using a formula that assessed conveyance loss by reach. R. I, Vol. I, p. 16. On
May 5, 2005, the Board once again adopted a universal shrink allocation of conveyance loss for
its members. These policy decisions by the Board over more than six decades are an exercise of
the Board's authority under title 43.
Finally, the Plaintiffs' argument that Idaho Code

5s

42-603 and -801 and Idaho Code

8 43-304, when read together, mean that Rule 40.03.b requires the BLRID to assess conveyance
loss among it members on a reach-by-reach basis must fail. The interpretation of statutes begins
with the literal words of the statute. Cily of Sandpoint v. Sandpoint Zndep. Highway Dist.,139

Idaho 65, 69, 72 P.3d 905, 909 (2003). Those words must be given their plain, usual, and
ordinary meaning and the statute must be construed as a whole. Id. If the statute is not
ambiguous, the court does not construe it, but simply follows the law as written. Id. Construing
statutes in pari materia is an extrinsic aid used to determine legislative intent where a statute is
ambiguous. Killeen v. Vernon, 121 Idaho 94,97,822 P.2d 991,994 (1991).
First, Idaho Code
Idaho Code

5

$5

42-603 and -801 and Idaho Code

5

43-304 are not ambiguous.

42-603 explicitly authorizes the Department to promulgate rules for the

distribution of public water, not storage water that has already been diverted by the water right
holder. Idaho Code 5 42-801 allows the owner of a reservoir to contract with the Department for
delivery of stored water, requires the watermaster to deliver stored water to those entitled to it,
and requires payment for the watermaster's services. Idaho Code 5 43-304 explicitly governs the
conduct of an irrigation district's board of directors. Even assuming some ambiguity, reading
these statutes together does not lead to the conclusion that the legislature authorized the
Department to promulgate a rule mandating how an irrigation district established under title 43
assesses conveyance loss among its members. Further, statutes relating to the same subject
matter should be construed harmoniously to effect legislative intent. Grand Canyon Dories v.

Idaho State Tax Comm'n, 124 Idaho 1, 4, 855 P.2d 462, 466 (1993). The purposes of Idaho
Code

$5 42-603 and -801 are clear in their definition of the boundaries and authorities of the

Department. Idaho Code

3 43-304 is also clear with regard to governance of irrigation districts

established pursuant to title 43. There is no inconsistency in the language or intent of these
statutes.

11.

A Plain Reading Of Rule 40.03.b Demonstrates That The Rule Governs The Way In
Which The Water District Must Assess Or Calculate Conveyance Loss In The Big
Lost River For The Purpose Of Determining The Amount Of Flow Available For
Delivery Of Natural Flow Water Rights And Impounded Water.
The district court determined that the "crux of this declaratory judgment action" was the

interpretation of Rule 40.03.b and whether the rule applied to the decisions of the BLRID Board.
R. I, Vol. I, p. 151. In conducting its analysis, the district court observed that "the principles of
statutory construction apply to administrative rules. Mason v. Donnelly Club, 135 Idaho 581,
586,21 P.3d 903,908 (2001)." R. I, Vol. I, p. 152. The district court continued:
Interpretation of [an administrative rule] should begin ... with an examination of
the literal words of the rule. ... The language of the rule, like the language of a
statute, should be given its plain, obvious and rational meaning. .. . In addition,
this language should be construed in the context of the rule and statute as a whole,
to give effect to the rule and to the statutory language the rule is meant to
supplement.
R. I, Vol. I, p. 152 (citations and quotation marks omitted).
The district court was correct in determining that Rule 40.03.b applies to the distribution
of water by the Department to appropriators within Water District 34 and that it would be
improper for the court to read requirements into an unambiguous administrative rule contrary to
the authorities set forth in title 42. R. I, Vol. I, pp. 154-156. A plain reading of the rule
demonstrates that Rule 40, entitled Allocation of Natural Flow, addresses the administration of
natural flow surface water rights within the water district. Due to the dynamic hydrology of the
Big Lost River, Rule 40.03.b directs the watermaster to determine the proportionate amount of
natural flow and storage water in the river on a reach-by-reach basis. As the district court
observed, the Department's "rules are specifically directed to the 'duly appointed watermaster'

for Water District 34" not the BLRID. R. I, Vol. I, p. 155. Once the watermaster has assessed
the amount of conveyance loss in a particular reach of the river that can be assigned to
impounded water, the watermaster knows how much natural flow water is available for delivery
to individual water right holders and how much impounded water is available for delivery to the
BLRID's diversions.
Although the watermaster is controlling all of the water within the Big Lost River
channel, his actions in delivering natural flow rights and storage water rights are different.
Natural flow water rights are delivered to the point of diversion with no conveyance loss
assessment. See IDAPA 37.03.12.040.01.

Instead, they are delivered in priority and any

conveyance loss is borne by junior users, which may cause their water rights to be out of priority.
For the storage water rights, however, the watermaster, at the request of the district, delivers a
specific volume of water to the downstream diversion facilities. The watermaster informs the
BLRID how much of the water flowing in the river is storage water and the BLRID tells the
watermaster how much of that water should be delivered to each diversion. R. I, Vol. I, pp. 2527; Tr. R. 11, Vol. 11, p. 23, Ls. 7-11, p. 95, Ls. 6-25, p. 96, Ls. 1-13.
Calculating the shrink incurred by impounded water assures that natural flow water and
storage water absorb their proportionate amount ofloss, as required by Idaho Code 5 42-105 and
Rule 40.03.b. The calculated natural flow is then used to determine which decreed rights are
"on." If only natural flow is present in the river reach, the river shrink is essentially deducted
entirely from natural flow and the rights are delivered in priority until natural flow is no longer
available. But, if both natural flow and impounded water are present in the river, Rule 40.03.b

simply provides a way for the watermaster to divide conveyance loss between the BLRID's
impounded water and the natural flow water so that the watermaster can deliver the amount each
water right holder is entitled to under his or her water right.
In summary, neither title 42 nor Rule 40.03.b authorizes the Department to determine
how conveyance losses must be assessed among the patrons of the BLRID. The Water District
34 rule governing the watermaster's calculation of conveyance loss for distributing impounded
and natural flow water, promulgated under the authority of title 42, does not govern internal
disputes among the district's members concerning the Board's policy decisions. As noted by the
district court, to declare that the water distribution rules for Water District 34 mandate the
application of a specific formula for conveyance loss assessment within the BLRID would not
only exceed the Department's authority, it would also violate the Board's statutory authority set
forth in title 43. R. I, Vol. I, p. 156.
111.

The 1936 Judgment and Decree Does Not Fix How The BLRID Board Must
Apportion Conveyance Losses Among District Patrons.
The Plaintiffs assert that the use of universal shrink for apportioning river losses is

precluded by the 1936 Judgment and Decree entered by the Custer County District Court in a
confirmation proceeding for a bond issuance that confirmed the assessment and apportionment of
benefits to BLRID lands under a plan of operation adopted by the district. See R. 11, Vo1. I, pp.
70-84. A review of the Findings of Fact and Conclusions of Law in the confirmation proceeding
does not support this assertion. R. 11, Vol. I, pp. 29-68. In the Findings of Fact, the court
approved a plan of operations adopted by the BLRID Board to equitably apportion the benefits

of supplemental storage to lands within the district based upon the need for water. R. 11, Vol. I,
pp. 50-53. The determination of the need for supplemental water on the district lands was based
upon the priority dates of existing natural flow water rights appurtenant to the various lands.
Importantly, the distance of the lands from the reservoir was not taken into consideration. Id.
Neither the court's Findings of Fact and Conclusions of Law nor the Judgment and
Decree addresses the specific manner in which conveyance losses would be accounted for in the
delivery of storage water from the reservoir. Although the Plaintiffs are correct in stating that a
decree of confirmation is conclusive as to all matters embraced in the proceedings, American
Falls Reservoir District v. Thrall, 39 Idaho 105, 228 P. 236 (1924), the principles of res judicata
do not apply here. Under Idaho law, res judicata is comprised of claim preclusion (true res
judicata) and issue preclusion (collateral estoppel). I-lindmarsh v. Mock, 138 Idaho 92, 94, 57

Claim preclusion has three elements: (1) same parties or their privies; (2) same claim; and
(3) final judgment. Ticor Title Co. v. Stanion, 144 Idaho 119, 124, 157 P.3d 613, 618 (2007).
With respect to collateral estoppel or issue preclusion, five factors must be evident in order to bar
litigation of an issue addressed in a prior proceeding:
(1) the party against whom the earlier decision was asserted had a full and fair
opportunity to litigate the issue decided in the earlier case; (2) the issue decided in
the prior litigation was identical to the issue presented in the present action; (3)
the issue sought to be precluded was actually decided in the prior litigation; (4)
there was a final judgment on the merits in the prior litigation; and (5) the party
against whom the issue is asserted was a party or in privity with a party to the
litigation.

D.A.R. Inc. v. Shefer, 134 Idaho 141,135,997 P.2d 602,605 (2000).

Both theories require that an issue be actually decided in the prior litigation. The
problem with the Plaintiffs' res judicata argument is evident. How conveyance loss was to be
apportioned among the landowners was not addressed in the 1936 confirmation proceedings
before the Custer County District Court. The court approved the BLRID's plan to equitably
apportion the benefits of supplemental storage to lands within the district based upon the need
for water. R. 11, Vol. I, pp. 50-52. In carrying out its responsibilities, the Board initially
compensated for estimated conveyance loss by pre-shrinking the amount of water in each
individual's storage account. R. 11, Vol. I, pp. 181-183. The shrink was applied uniformly to all
storage accounts at the beginning of the inigation season, regardless of reach. The Board
continued that practice, but used actual calculations to allocate shrink throughout the irrigation
season. Tr. R. 11, Vol. 11, p. 75, Ls. 10-16; p. 120, Ls. 14-25. In 1994, the Board began using a
formula assessing conveyance loss by reach. R. Vol. I, p. 16. In 2005, a universal shrink
formula was adopted for use in allocating conveyance loss among the Board's patrons. As
authorized by chapter 2, title 43, the Board has addressed the problem of assessing conveyance
loss in various ways. There is nothing in title 43 to suggest that exercising its discretion in this
manner is inconsistent with statutory requirements or the 1936 Judgment and Decree.
Finally, the Plaintiffs' assertion that the bylaws and policies of the Board adopted in 2004
prohibit the adoption of a universal shrink conveyance formula is not supported by the record.
The section of the bylaws and policies relied upon for this argument simply states that water
consumers within the district who own a water right under the 1936 Judgment and Decree have
the right to storage water and natural flow water belonging to them under the "assessment and

apportionment of benefits in the district's reservoir." R. 11, Vol. I, p. 99. The document also
states that the Board has the power to reduce the quantity of storage water demanded in case of
shortage, or for certain other reasons, on a pro rata basis and that all users of storage water will
be charged with their portion of evaporation loss in Mackay Reservoir. Id. There is no mention
or reference whatsoever as to how conveyance losses incurred in the delivery of storage water
through the Big Lost River channel will be assessed. Thus, there is no legal basis upon which to
conclude that the bylaws and policies adopted by the Board in 2004 fix how conveyance loss
must be apportioned among the district's members.
CONCLUSION
For the reasons set forth above, the Department respectfully requests that this Court
affirm the district court's ruling that Rule 40.3.b does not govern how the BLRID assesses
among its members the conveyance loss incurred in the delivery of impounded water to its
diversions through the Big Lost River channel.
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